イギリス公益情報開示法と公益通報者の保護 by 日野 勝吾 et al.
131
イギリス公益情報開示法と公益通報者の保護［日野勝吾］
論　文
イギリス公益情報開示法と 
公益通報者の保護
日野　勝吾（1）
Impact of Public Interest Disclosure Act 1998  
for Protection of Whistleblowers
HINO, Shogo
Abstract
Based on the revision of the Public Interest Disclosure Law in UK, This Paper studied 
focusing on rethinking the way of legal protection of whistleblowers in Japan. With re-
gard to the direction of the Protection of Whistleblowers in Japan, such as protected sub-
jects and facts to be reported, some comments were presented with the actual situation of 
UK whistleblower protection.
要　約
?????????????????????????????????????
??????????????????????????????????????
??????????????????????????????????????
???????????????????
キーワード
公益通報者?whistleblower?
公益情報開示法?Public Interest Disclosure Act 1998?
労働者?worker?
誠実性テスト?good faith test?
公益性テスト?public interest test?
? 1? ????????????????????????????????????
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1. .  イギリスの公益情報開示法（Public Interest Disclosure Act 1998）を
モデルとした日本の公益通報者保護法（平成16年6 月18日法律第122号）
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??????????????????????????????????????????
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CSR?Corporate Social Responsibility????????????????????????????
???????????????21??????????????????????????
???????15?5?28????????????????????????????????
???????????????????????????????????????????
???????????????????????????????????????????
??????48???????????????????????? ?14? ??16?5?14? ?
????????????????????????????????????????????
???????????????????????????????????????????
???????????????????????????????????????????
???????????????????????????????????????????
???????????????????????????????????????????
????????
????????????? ?18? ??16?6?10? ?????????????????
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???????????????????????????????????????????
???????????????????????????????????????????
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???????????????????????????????????????????
??????????????????????????????????????????
?????????????????????????????????????????????
??????????????????????????????????????????
???????????????????????????????????????????
????????
2. 公益情報開示法（Public Interest Disclosure Act 1998）の概要等
（ 1 ）法制定の背景・経緯
?????????????????1980??????1990???????????????
???????????????1987??????????????193?????1988????
?????????????????35?????1988??????????????????
?????167?????1991????BCCI?Bank of Credit and Commerce International?????
????20??????????????????1993??????????????????
???????2,000?????????1994????????????????4??????
???????????????????????????????????????????
????????????????????????????Fairness at Work?????????
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???????????????????????????????????????????
??????????????????????????????
???????????????????????Employment Right Act 1996???????
???????????????????????????????????????????
??1996?????94??????????fair???????????????????
?unfairly??????????????????????unfair dismissal????????????
????????????wrongful dismissal???????????????????????
???????????????fairly??????????staff handbook?????????
???????????????????????????????????????????
????????????????????????????????????2010????
?Equality Act 2010???????????????????????????????
??????????????????????whistleblowing?????????????
???????????implied terms?????????????????duty of confidence??
???????????????????????????????????????????
???????????????????????????????????????????
????????????????????????just cause?????2? ?????????3??
???????????????????????????????????????
?iniquity?????????????????????civil wrongs?????????????
?????immoral conduct?????????????conduct misleading to the public??????
???????????????????????????????????????????
???????????????????????????????????????????
???????????????????????????????
??????????????????????????????????????????
??????????????????Employment Tribunals???????????the 
Employment Appeal Tribunal???????????4?????????????????????
??????????????
??????????????????????????????????????????
??????PCAW?Public Concern at Work??1993????????????????????
???????????????????????????????????????????
???????????????????????????????????????????
????????????????????Whistleblower Protection Act???????????
???????????????????????????????????????????
? 2? See, Gartside v. Outram [1857] 26 LJ Ch 113.
? 3? ???????????????????????????????????????????????
??? 9??2002?? 8???????
? 4? ???????????????????????????????????????????????
??????????????2013? 7?????????????????????????????
????250????????????????950????????
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???????????????????????????????????????????
???????????4????4?A??????????Part? Protected Disclosures???
??????43?A??43?L?????????????????????????????
???????????????????????????????????????????
????????????1998?7?2????1999?7?????
????10????????2012?5?23???????????????????????
????????????????Enterprise and Regulatory Reform Act 2013?????????
???????????the legal loophole????????????????????????
??????????????????2013?6?25???????????????????
?????????????????????????????????????make the 
improvements necessary to embed a flexible, effective and fair labour market.???????????
????????????????????Parkins v Sodexho???2002?IRLR 109????
??????????????watered down the public interest purpose of PIDA????????
???????????????????????????????????????????
???????????????????????????????????????PIDA??
???????????????????????????????????????????
???????????????????????????????????????????
??????good faith test?5?????????????public interest test????????????
????????????6??
?????????????public interest test??????????????????????
???????????????????????????????????????????
????????PCaW?????????7???????????????????????
?????a whistleblower confronted with a difficult situation, to judge what is in the public interest?
???????????????????????????????????????????
???????????????????exclude protection for concerns that relate to an individual's 
employment contract???????????????????????????????????
????????????????????????????public consultation???????
??????PCaW?????????????????????????????8??
???????????????????2015??????????Small Business, Enterprise 
? 5? ?????????????????????????????intended as a safeguard for employers???
???????????
? 6? ??????????????????Street v Derbyshire Unemployed Workers' Centre [2004] EWCA Civ 964.
??????PCaW?????????http://www.pcaw.org.uk/law-policy/law-reform-campaign??
? 7? Chersterton Global Ltd (t/a Chestertons) & Anor v Nurmohamed [2015] UKEAT 0335_14_0804.
? 8? PCaW????????????????????????????????????????????
????????????????????????????????????????????????
???????????????Whistleblowing is deﬁnitely within the public consciousness but there has to be 
more holistic consideration of what is good protection, which asks what can regulators, organisations and society on a 
whole do to tackle indifference and silence in the workplace???
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and Employment Bill 2015??????????????????????????2015?3?26
??????????????2013?7?????????????????????????
?????2014?10????????????????????????????Mid Stafford-
shire NHS Foundation? the Francis Report??Freedom to Speak Up??9??National Health Service ?NHS?
??????????10???????????????????????
???????The House of Commons??????????????????Making a whistle-
blowing policy work: progress update?11?????????????????
（ 2 ）公益情報開示法の概要（改正点を含む）
①「適格性ある開示」の範囲（通報対象事実の範囲）（43条 B）
???????????????????is made in the public interest??12???????????
?????????1?????????????????????????????????
?????
???????????????????????????????????
?a?  ???criminal offence???????????????????????????
????
?b?  ??????????????legal obligation????????????????
???????????????
?c?  ??????a miscarriage of justice?????????????????????
????????
?d?  ?????????????????????????????????????
???????????????????
?e? ???????????????????????????????????
?f?  ?????????????????????????????????????
???????????????
??????????????????????????????????????????
????????????????????????????????????????????
????????????????????????????
②「通報者」の範囲（43条 K）（13） 
?????????????????????????????230??3???????
? 9? Report on the Freedom to Speak Up review, http://freedomtospeakup.org.uk/the-report/
?10? ???????????????????????????????????????????????
???????1948?????????????????????????25%?????????
?11? ??????????http://www.publications.parliament.uk/pa/cm201516/cmselect/cmpubacc/602/60202.htm??
??
?12? 2013?????????Enterprise and Regulatory Reform Act 2013???????
137
イギリス公益情報開示法と公益通報者の保護［日野勝吾］
?worker?14????????????????????employee????????agency workers??15??
??????16??contractor????????independent contractor?????????????trainees??
???????????????National Health Service??????????????????
??????17??????crown employment??????????armed forces??????????
?national security???????police officers?????????????student nurses??National 
Health Service??18??????midwive??National Health Service??19???????????????
???????????Job applicants?????????Volunteers????????Interns???
??????????Non-executive directors?????????Priests and ministers of religion???
????Self-employed workers???????????????????????????????
????????????????????????????????????what individuals count 
as ?workers? for the purposes of this Part?????????????????????43K?3????
?????20?????????????????????????????????????????
???????????????????????????????????????????
???????????????????????????????????????????21?
?????????????????????
??????????????????????????????????????????
???????????????48?1A??
③「通報先」とそれぞれの「保護要件」
????????????43?C??22??????????????????????????
?13? ???????????works or worked???????????????
?14? Worker??????????????????????????????????????Employee???
??????????
?15? ????????????????????????????????????????????????
????????????????????????????
?16? 2013?????????Enterprise and Regulatory Reform Act 2013???????
?17? ???????????????????????????????????????????????
?????????????????????Dr Day v Lewisham and Greenwich NHS Trust and Health Educa-
tion England UKEAT/0250/15/RN(2016)??
?18? 2015??????????Small Business, Enterprise and Employment Bill 2015???????
?19? 2015??????????Small Business, Enterprise and Employment Bill 2015???????
?20? 2013?????????Enterprise and Regulatory Reform Act 2013???????
?21? ??? 9????????????????????????????????????????????
????????????????????????????????????????????????
????????????????????????????????????????????????
????????????????????????????????????????????????
???????????????????????????????????8.11.28??714-14????
?22? ????????????????????????????????????????????????
????????????????????????????????????????????????
?????????43?D????????????????????????????????????
??????????????????????????????
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???????????????????????????????????????????
???????
??????????????????????????????????????????
?????????in good faith???????????????????????????23??
???????????????????????????????????????????
??????????tend???????????????????????????????
???????????????????????43?F????????????????
???????????????????????????substantially true?????????
????????????????
???????43?G?43?H??24???????????????????????????
???????????????????substantially true?????????????????
????????personal gain?????????????????????????????
??????????????????????????????????????????
???????????????????????????????????????????
???????????????????????????????????????????
???????????????????????????????????????????
???????????????????????????????????????????
??????????????????????????????????????????
????????
内部（使用者）への通報
適格性ある開示（公益性が必要）の該当性＋真実であると合理的に信じてい
ること
行政への通報（規制当局）
適格性ある開示の該当性＋通報内容が概ね真実であると信じていること
その他外部への通報
適格性ある開示の該当性＋通報内容が概ね真実であると信じているこ
と＋個人的利益を得る目的でないこと＋通報を行うことの合理性＋上
記文中のいずれかの要件を具備
④「解雇されない権利」、「不利益な取扱いを受けない権利」
??????????????????????????????????????????
????47?B????????????????????????????????unfairly 
?23? 2013?????????Enterprise and Regulatory Reform Act 2013???????
?24? ?????????????????????????????????????
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dismissed??????????103?A??????????????????????????
???????????????????????????????????????????
???????????????????????????????????????????
??????124??1A??103?A??
⑤通報妨害行為の禁止
??????????????????????????????????????????
?43? J????????????????????????????????????????
????
⑥雇用審判所による「誠実性（in good faith）を欠く開示の場合」の減額幅
??????????????????????????????????????????
????????????????25??????????????????49??123???25??
⑦ 使用者の代理人や通報者の同僚からの損害を与える行為（職場いじめ・嫌がらせ）（bullied 
and harassed）の禁止
??????????????????????????????????????????
??????????????????????NHS Manchester v Fecitt & Ors ?2011? EWCA Civ 
1190??????????????????????????Mid Staffordshire NHS Foundation
? the Francis Report??????????????????????????????????
??????????????????
2010?????Equality Act 2010???????????????????????????
???????????????26????????????????????????????
???????????????????????????????????????????
??vicarious liability???27??
??????????????????????????????????????????
????????????????????47?B??28???????????????????
??????????????????????????????????????????
???????????????????????????
⑧採用段階における差別的取扱いの禁止
?????????NHS???????????????????????????????
??????????????????49? B??29??????????????????
?25? 2013?????????Enterprise and Regulatory Reform Act 2013???????
?26? 2013?????????Enterprise and Regulatory Reform Act 2013???????
?27? 2013?????????Enterprise and Regulatory Reform Act 2013???????
?28? 2013?????????Enterprise and Regulatory Reform Act 2013???????
?29? 2015??????????Small Business, Enterprise and Employment Bill 2015???????
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?Blacklisting??30?????2008?????????????????????????????
???????????????????????
3. 公益情報開示法改正後の実態（実際の運用等）
????PCaW????????????????????????????31??PCaW????32?
??????1993???????????????????????????????????
???????????????????????????????????????????
????????????????????????????????????????????
??????????????????33????????????????????????????
??????????????????????PCaW???????????????2015
??????PCaW??WHISTLEBLOWING TIME FOR CHANGE??2016,July?????????
???????????????????????????????????????????
?81??2015???83??2013???85??2011????????????59??2015???66?
?2013???????????????????????????????33??2015???26?
?30? PCaW????????applications???????interviews?????????references????????
????????????????????????????????
?31? ?WHISTLEBLOWING TIME FOR CHANGE??2016,July???????????????????????
????????????????PCaW?Legal Research Ofﬁcer???Sam Bereket??????????
??????????????????????????
?32? Public Concern at Work | 7  - 14 Great Dover Street London | SE 1  4 YR | Tel: 0207 404 6609 (advice line) | 0203 
117 2520 (other enquiries) | Fax: 0203 096 7710 | Website: www.pcaw.org.uk |@WhistleUK |Newsletter | Donate | 
Registered charity no. 1025557.
?33? ???????????????????????????????????????????????
??????????????????
????PCaW  ?WHISTLEBLOWING TIME FOR CHANGE??2016,July?
PCaWへの相談が多い業種の一覧
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?2013???23??2011?????????????????????????????????
??????????????????????48??2015???42??2013???45??2011??
?????????????????????????????????????2,200??
2,700????????????????????????????????????????
???????41??????????????????????????46????????
???????????4????????
??????????????????????????????????????????
????????????????????????????????????????
??????????????????????????????????????????
????12??2011??2013??????????????????????????????
???6???????????????????????????????????????
????????????????????????????????????????18??
?????12?????????????????9????????????????????
????????????????66???34???????????12??????9??????7
????????????7??????????5?????????2011??2013???
?34? ??????26??
????PCaW  ?WHISTLEBLOWING TIME FOR CHANGE??2016,July?
雇用審判所での審理結果
142
尚美学園大学総合政策論集24号／2017年6月
4. 公益情報開示法（改正後）からわが国への示唆
??????????????????????????????????????????
???????????????????????????????????????????
???????????????????????????????????????????
???????????????????????????????????????????
???????????????????????????????????????????
????????????????????????????????????????????
?????????????
???????????????????????????????NHS?????????
?????????????????????9?????????????????????
?2??????????????????????????????35????????????
???????????????????????????????????????????
??????
??????????????????????????????????????good faith 
test????????????public interest test???????????????????????
???????????????????????????????????????????
???????????????????????????????????????????
???????????????????????????????????????????
???????????????????????????????????????????
??????????????????
??????????????????????????????????????????
?????????????????????????????????NHS????????
???????????????????????????????????????????
????????????????36???????????????????????????
????????????????????????NHS?????????????????
????????????????????????????37????????????????
???????????????
?35? ?????????????????????????????????????28?12?15?????
?36? ?????????????????????????????????????28?12?15?????
?37? ?????48?12?12???27?11?1536??
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??????????????????????????????????????????
???????????????????????????????38????????????
???????????????????????????????????????????
?????????????
??????????????????????????????????????????
???????????????????????????????????????????
???????????????????????????????????????????
?????????NHS????????????????????????????????
??????????????????????????????????????blow a 
whistle???????????????????????????????????????
???????????????????????????????????????????
??????????????????2?2??????????????????????
????????????
????????
内部告発（公益通報）の正当化根拠
?38? ???????????????????28? 9?14???????
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????PCaW???????????????????????????????????
???????????????????????????????????????????
?????????PCaW?????????????????????????39??????
??????????????????????????????????????????????
???????????????????????????????????????????
???????????????????????????????
????????
消費者市民社会と公益通報者保護法の適用領域
?39? ????????????MIRS?Manx Industrial Relations Service???????????POGO?Project On 
Government Oversight???
